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MATANUSKA-SUSITNA BOROUGH

CAPITAL PROJECTS DEPARTMENT 

UTILITY AGREEMENT

(WORK BY BOROUGH OR UTILITY)
Project No.:
Agreement No.: __________________
Utility Work Order No.:
RSA No.:  ______              
This Agreement made and entered into this ____ day of __________ 20  _ , by and between the Matanuska-Susitna Borough, acting by and through the Capital Projects Department, hereinafter called the BOROUGH, and ____________________________________ hereinafter called the COMPANY.

WITNESSETH:
WHEREAS, the BOROUGH, in the interest of public safety and convenience proposes to construct, reconstruct or otherwise improve a portion of the BOROUGH facility known as                                                                    from     to      which shall require the adjustment, relocation or removal of the COMPANY's facilities along, over, under or within said BOROUGH facility such adjustment relocation or removal work to hereinafter be described as "relocation work", and

WHEREAS, the BOROUGH, under the provisions of MSB Code 11.30.080, is authorized to reimburse the COMPANY for the costs of relocation work in certain circumstances, and

WHEREAS, the BOROUGH and the COMPANY have reviewed the plans for said highway improvements and are in mutual agreement as to estimated cost of the relocation work to be performed, as described in attachment A, and the scope of the relocation work to be performed, as described in the attached "Certificate of Finding", marked "Exhibit B";

NOW THEREFORE, in consideration of the mutual undertaking as herein recited, the BOROUGH and the COMPANY do hereby agree as follows:

SECTION I.  RELOCATION WORK TO BE ACCOMPLISHED
A.
The COMPANY and BOROUGH hereby agree to the relocation of the required facilities in accordance with MSB Code 11.30.80 and the scope of relocation work attached in the Certificate of Finding marked as Exhibit B. The plans and specifications, attached hereto as "Exhibit C" and Exhibit “D” which are also made a part of this Agreement, and are to be included in and made a part of any BOROUGH or COMPANY administered contract for accomplishing any part or all of said relocation work.

B.
The COMPANY and the BOROUGH agree that any upgrading of the facility that is being relocated which is not included in the above described construction and that is solely for the benefit
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of and at the election of the utility is betterment.  The betterments and/or additions for the COMPANY are described in Exhibit “B”.   
SECTION II.  METHODS OF RELOCATION
It is in the best interest of the BOROUGH and the COMPANY for the said relocation work to be accomplished by the method(s) described and checked hereinafter:

      
(1)
By force account (which means with the COMPANY's own construction or maintenance forces and equipment) 
  _  
(2)
By an approved and qualified contractor paid under a contract let by the COMPANY.

___
(3)
By a contract let by the BOROUGH either as a utility contract or as an item in the general highway contract.

SECTION III.  COMPANY LIABILITY
A.
The COMPANY agrees to defend, indemnify and hold harmless the BOROUGH from and against any and all administrative and judicial actions and rulings, claims, causes of action, demands and liability including, but not limited to, damages, costs, expenses, assessments, penalties, fines, losses, judgments and reasonable attorney fees that the BOROUGH or any person or any person’s property may suffer or incur that relates to or arises from the COMPANY’s performance of the relocation work, or those of its officers, agents, affiliates, contractors, subcontractors and/or employees.  This defense and indemnification responsibility includes claims alleging acts or omissions by the BOROUGH or its agents which are said to have contributed to the losses, failures, violations or damages.  However, the COMPANY shall not be responsible for any damages or claims arising from the sole negligence or willful misconduct of the Borough, its agents, or employees. 
B.
The COMPANY shall assume all legal liability which is related in any way to the presence, operation, or maintenance of said relocation facilities. The COMPANY agrees to defend, indemnify and hold harmless the BOROUGH from and against any and all administrative and judicial actions and rulings, claims, causes of action, demands and liability including, but not limited to, damages, costs, expenses, assessments, penalties, fines, losses, judgments and reasonable attorney fees that the BOROUGH or any person or any person’s property may suffer or incur that relates to or arises from, or in connection with, the existence of the construction, alteration, maintenance,  repair, renewal, reconstruction, operation, use or removal of the said facility as it pertains to the Borough’s Public Ways.
1. The COMPANY shall further assume all direct and out-of-pocket costs incurred by the BOROUGH caused as a direct result of a failure of the COMPANY to perform the relocation work within the time required by this Utility Agreement unless due to causes beyond the control of the COMPANY.  

(05/2014)







Agreement No. _____________                         

Page 3 of 7

i.  Such costs include, but are not limited to, costs to hire a contractor to perform the said    Relocation work, or delay damages the Borough becomes subject to as a result of the delay. 

ii. “Causes beyond the control” of the COMPANY includes, but is not limited to one or more of the following causes which are not attributable to the fault or negligence of the COMPANY and which prevent the performance of the COMPANY:  fire, explosions, acts of God, war, orders of law of duly constituted public authorities or a court, and other major uncontrollable and unavoidable events, all of which must actually prevent the COMPANY from performing.  Events which are peculiar to the COMPANY and would not prevent another company from performing, including, but not limited to the financial difficulties, are not causes beyond the control of the COMPANY.  The BOROUGH will determine whether the events prevents the COMPANY from performing is a cause beyond its control.  
SECTION IV.  UTILITY CONSTRUCTION PHASE
A.
The COMPANY will give the BOROUGH's Capital Projects Director at least 7 day’s notice before commencing with the relocation work.

B.
The relocation work will be performed in a workmanlike manner and in compliance with the provisions of the Utility Permit, this Agreement and applicable Federal, State and Local Statutes, Codes, and Regulations.

C.
Both parties will allow duly authorized inspectors free access to all stages of the work. Any dispute arising from such inspection will be settled by the Borough Manager, or his designated representative.

D.
Any changes to the scope of work or cost must be reviewed and approved by the appropriate BOROUGH official and the COMPANY prior to implementation.  This will allow for joint determination of the most acceptable solution to accomplish the required work and joint determination of the level of the BOROUGH’s and the COMPANY’s cost participation.
E.  All relocation work by the COMPANY will be completed on or before       _____      , 20 __ * or within           days by the above indicated METHOD OF RELOCATION, in accordance with the plans and specifications included in "Exhibit C" and "Exhibit D" subject to the following conditions beyond the control of the COMPANY which may adversely affect this date/time:                                            * As specified in section 105-1.07 of the Contract Special Provisions attached as Exhibit “D”.

SECTION V.   COSTS BY COMPANY
A.
The COMPANY has provided its estimate of the costs that will be associated with the relocation, which is attached as Exhibit A.  To the extent there are any additional costs agreed to by the parties, the COMPANY will develop the relocation and/or engineering and inspection costs by the method described hereafter:  Actual costs and related indirect costs accumulated in accordance with an accounting procedure established by the COMPANY and approved by the BOROUGH.  
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Approval of the accounting procedure should consider the factors listed in paragraphs (b) through

(g) of 23 CFR 645.117.  At a minimum, the approved accounting procedure shall require the information that is referenced in Section VII for Billing.

B. The BOROUGH will receive fair and adequate credit for any salvage value, including scrap, which will accrue to the COMPANY as a result of said relocation work.
C.
The costs of any betterments to the facilities being relocated not required to accommodate the BOROUGH's project construction and made at the election of the COMPANY will be borne by the COMPANY.

(1)
When the betterment is accomplished under the BOROUGH's general contract, the COMPANY will reimburse the BOROUGH in accordance with RSA No.            attached hereto and made a part of this Agreement.
D.
Records of all reimbursable costs for labor services, materials and equipment incurred by the COMPANY will be available to the BOROUGH by the COMPANY, with separate records as to the costs of contract bid items and force account items. On Federal-aid projects, these records shall be in conformance with the requirements of 23 CFR Part 645A, Relocations, Adjustments, and Reimbursement, and will be available for inspection by the appropriate Federal agency.

E.
Records of all reimbursable costs for labor, materials, and equipment shall be retained for three years after the receipt of final payment.  On Federal-aid projects, they shall be in accordance with 23 CFR Part 17.5(c)(2), Recordkeeping and Retention Requirements for Federal-aid Highways, Records of State Highway Agencies.

SECTION VI.  REIMBURSEMENT
The BOROUGH will reimburse the COMPANY upon the presentation of certified bills prepared in accordance with the requirements of 23 CFR 645, if applicable, and the provisions of this Agreement. As shown in the attached Estimate, "Exhibit A", the estimated amount of reimbursement, after deduction for any credit due the BOROUGH, is $_______________.       
SECTION VII.  BILLINGS BY COMPANY
All billings shall include what the BOROUGH, in its sole discretion, determines is proper supporting documentation.  Each billing shall include, but be not be limited to:

A.  Journal entry reports or timesheets detailing the employee’s name, pay rate, hours charged and total costs.

B. Invoices for contract services including unit price or hours and costs billed.

C. Material issue/return tickets verifying actual materials installed or returned.

D. Receipts or invoices for miscellaneous expenses with cost breakdown by item. 
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Billings and payments will be made as follows:

A.
Partial Billings.

1.
At the request of the COMPANY, the BOROUGH will accept Partial Billings.  Such billings will show backup, including the Project, Agreement, and COMPANY assigned 

Work Order numbers, the Termini, and the dates covering the period that the billed work was performed.

2.
Each Billing will contain a recapitulation showing the total cost to date, and the amount of previous billings.

B.
Final Billings.
1.
The COMPANY, upon completion of all its relocation work and/or upon notification by the BOROUGH that all relocation or improvement work performed by the BOROUGH is completed, will submit its Final Billing with appropriate backup as soon as practical and not later than 120 days.

2.
The Final Billings shall show backup as required, including the Project, Agreement, and Utility Work Order numbers, the Termini, the dates on which the first and last billed item of expense occurred, and the location where the accounts and records may be audited.

C.
Certification

    All billings shall contain a statement prepared on the COMPANY's letterhead as follows:

"The Utility hereby certifies that the attached Billing No. ____(Partial or Final) is a true and just statement of costs incurred by our Company in adjusting or relocating our facilities on the above referenced project during the period from ________________________ to ____________________, and that payment has not been received.

CERTIFIED AS BEING CORRECT:

BY: 






  
TITLE: 





  
DATE:                     
, 20  "
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D.
Payment

1.
Payment of billings properly prepared, submitted, and approved for payment will be made within 30 days.

2.
Billings are subject to a retainage for disputed amounts until resolved.

3.
The BOROUGH reserves the right to perform an audit.

Section VIII.  JURISDICTION AND CHOICE OF LAW


Any civil action arising from this Agreement shall be brought in the Superior Court for the Third Judicial District of the state of Alaska at Palmer.  The law of the state of Alaska shall govern the rights of the party.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date and year first above mentioned.

************************************************************************

*

RECOMMENDED FOR APPROVAL:
*
UTILITY COMPANY ACCEPTANCE:
*

MATANUSKA SUSITNA BOROUGH
*
______________________________      
CAPITAL PROJECTS DEPARTMENT
*          (Name of COMPANY)

*

*

By:                                     
*
By: 




 
*

Title:  Project Manager           
*
Title: 




 
*

Date:                                  
*
Date: 






*

*

*

*

************************************************************************

*

NOTICE TO PROCEED:
*


*


MATANUSKA SUSITNA BOROUGH
*



*
 

*

*

*

*

By:                                        
*
 
*

Title:  Purchasing Officer         
*


*

Date:                                     
*
 
*

*

Purchase Order No. _________
*

*

************************************************************************
